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STATEMENT OF THE CASE
Jerry Losee invented and patented a devise called the "Rite Back" - a device which can be
attached to the rear of a vehicle and assist the driver to back up properly to a trailer, i.e. it helps
the driver line of the vehicle's trailer hitch with the trailer itself.
Capital was needed in order to manufacture and market the device. The Losee eventually
connected with the Idaho Company who agreed to help fund the venture.
A Membership Interest Purchase Agreement was entered by the parties in September of
2003 ( R. Vol I, p. 81). The Idaho Company was to provide $135,000.00 as a capital
contribution. The Agreement further provided that the Idaho Company could make its capital
contribution "in the fo1m of assistance with obtaining an operating credit line for Sky
Enterprises, LLC". R. Vol I, p. 81 - (emphasis added).
The parties also formed a limited liability company created an Operating Agreement
governance. R. Vol. I, pp 12-14.
Business operations commenced. The Losees dedicated their full time efforts to the
venture and drew money from the company for living expenses. A garage-like facility was built
on the Losee's acreage to house the operation. Approximately fonr thousand units of the Rite
Back were manufactured, but very few were sold. The Idaho Company became dissatisfied with
the operation and took possession of Sky Enterprises equipment and inventory of the devices.
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No further business operations occurred after the Idaho Company took possession of the
equipment and inventory.

In July of 2004, the Losees signed a Promissory Note for $261,000.00, and also a Deed of
Trust pledging their home as collateral. JoCarol Losee asserted she was told the Deed of Trust
would not be recorded and was needed for William Rigby' s records (Rigby is a principal in the
Idaho Company, and also the Bank ofldaho) ... "in case the Bank got audited". Affidavit of
JoCarol Losee ( R. Vol., p. 199).
Sky Enterprises' operations were shut down. No revenue was generated. The Losee
brought suit. They sought relief on a number of grounds. One claim was that the Deed of Trust
was invalid and improperly encumbered the Losee's personal residence. The Losees moved for
Partial Summary Judgment, on that issue. The District Court granted Summary Judgment. The
Idaho Company sought reconsideration and to alter the Judgment. When that was denied, this
Appeal followed.
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ARGUMENT
Losee's arguments are summarized as
(1)

The Idaho Company failed to fulfill its contractual duty to provide the capital it

promised in the Purchase Agreement;
(2)

The maneuver whereby the Idaho Company transformed its duty to capitalize the

company into the personal debt of the Losees was improper;
(3)

The District Court, based on facts largely found in the documents prepared by the

Idaho Company, was correct in finding that the Deed of Trust against the Losee' s personal
residence was invalid and should be declared null and void.
1.

THE DISTRICT COURT DID NOT ERR IN GRANTING SUMMARY
JUDGMENT.
A.

When an action will be tried before the Court without a jury, (neither

party demanded a jury trial) the Trial Court is not constrained to draw inferences in favor of the
party opposing a Motion for Summary Judgment, but rather is free to arrive at the most probable
inferences to be drawn from uncontroverted evidence. Riverside Development Company v.
Ritchie, 1031daho 515,560 P2d 657 (1982); Loomis v. City ofHailey, 119 Idaho 434 (1991),
807 P2d 1272.
B.

Evidence in the record allowed the District Court here to properly draw

inferences that the Deed of Trust against the Losses' home was invalid. The evidence in this case
was largely documentary as attached to the pleadings or the Affidavits of William Rigby ( R.
Supp. p. 12) and JoCarol Losee ( R., Vol II, p. 195).
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A Membership Interest Purchase Agreement was entered on the 23 rd of September 2003.
It provided, in pertinent part, that the Idaho Company would purchase a "fifty percent ( 50%)
limited liability company membership interest in the company (Sky Enterprise, LLC) ... in
consideration for a capital contribution to the company of One Hundred Thirty Five Thousand
Dollars ($135,000.00) ... "
The Membership Interest Purchase Agreement further recited "It is understood that the
investor's Capital Contribution may be in the form of assistance with obtaining an operating
credit line for Sky Enterprises, LLC". R, Vol. I, p 81. (Emphasis added)
The parties also entered into an Operating Agreement providing for the governance of
Sky Enterprises. The Operating Agreement contained provisions (1) detailing how the initial
capital contributions would made by the parties; (2) how loans could made by members and their
affiliates; and (4) maintenance of capital accounts in the company's books and records providing
for the priority and return of capital. R, Vol. I, pp 12-14.
Of particular interest in the Operating Agreement is a provision which prevents Members
from having recourse against other Members. It recites as follows:
12.8 Return of Capital Contributions Non-Recourse to Other
Members. Except as provided by law or as expressly provided in
this Agreement, upon dissolution each Member shall look solely to
the assets of the Company for return of the Capital Contribution. If
the Company property remaining after the payment or discharge of
liabilities of the Company is insufficient to return the Capital
Contributions to the Members, no Member or Assignee shall have
recourse against any other Member.
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While the signing of the Promissory Note and Deed of Trust was not done pursuant to
dissolution of the LLC, dissolution is now sought. The net effect of the Note and Deed of Trust
was to provide the Idaho Company with personal recourse against the Losees, something
specifically prohibited by the Operating Agreement as set forth hereinabove.

It was proper for the District Court to draw the inference that the Defendant did not pay
consideration for purchase of their interest in Sky Enterprises and thus the Deed of Trust against
their home was invalid.
On July 1, 2004, the Losees signed a Promissory Note for Two Hundred Sixty One
Thousand Dollars ($261,000.00). (See Exhibit "C" attached to the Affidavit of JoCarol Losee),
R. Vol. II, pp 270-271. This Note purports to be made by Sky Enterprises, LLC and the Losees,
but is signed only by the Losees. (Appellants claim Sky Enterprises signed the Note,
(Appellant's Brief P. 22) but in fact the note bears no signature on behalf of Sky Enterprises ( R.
Supp. p. 24; R vol. I, p.133).
Contemporaneous with execution of this Promissory note, the Losees also signed a Deed
of Trust pledging their home near Lava Hot Springs as collateral on the loan. The Deed of Trust
purports to name, as grantors, Sky Enterprises, LLC, as well as the Losees. However, no agent or
member of Sky Enterprises, LLC signed the Deed of Trust. ( R Supp., p. 19)
Also, the Deed of Trust does not name a Trustee. ( R. Supp, p 19)
The monies advanced by the Idaho Company, had been booked on the books and records
of Sky Enterprises, as loans. Attached to the Affidavit of Williams Rigby, is Exhibit "F". ( R.
Supp, p. 40) While this document does not show a specific title, it bears specific relationships to
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the Promissory Note, and the Deed of Trust. It is dated the same day as the Note, and Deed of
Trust, and the amount, ($261,000.00) is also the exact amount of the Promissory Note. (For our
purposes, this document ( R. Supp p. 40)- will hereinafter be referenced to as the "loan schedule

F").
Defendants have repeatedly claimed their capital contribution, (wherein they acquired
fifty percent (50%) interest in the company) could have been purchased by obtaining an
Operating Line of Credit for Sky Enterprises. ( R. Vol I, p. 52);
However, the net effect of these documents is that the Idaho Company fully "leveraged"
the acquisition of their capital interest. The leverage was not at Idaho Company's credit risk - but
fell solely on the Losee's shoulders. The Losees were interested in obtaining an equity partner
who was willing to put their capital contribution at risk to capitalize the company. Jerry Losee
had invested a great deal of his time, energy and talents in developing and patenting a product
known as the "Rite Back". ( R. Vol. Il, p. 198-200).
Had the Losees merely been interested in borrowing in order to finance the company, they
could have done so and not had to give up a fifty percent interest (50%) in the company. The
question is begged - why give up half the company if all capitalization is with personal debt?
Once again, the net result of the documents, as prepared by the Idaho Company is that (1)
the Losees gave up a fifty percent (50%) interest in the company in exchange for no invested and
fully at risk capital; (2) the Losees, and not the company, now had obligated themselves on a
Note and Deed of Trust for Two Hundred Sixty One Thousand Dollars ($261,000.00); (3) the
Defendants, through this maneuver, had, by getting their unwitting partners to sign the Note and
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Deed of Trust, transformed their acquisition of 50% interest in the company from one of a
purchase - to capitalizing the company with Losees' personal debt.
The facts before the District Court were contained in the documents. The affidavit of
William Rigby does not create an issue of fact about the statement in JoCarol Losee's affidavit
which claims that the Idaho Company make an at risk investment ... "not a series of loans - in
effect - leveraging the company's many needs with my husband's inventions and our personal
residence." ( R. Vol II, p. 197).
Parenthetically, the Operating Agreement ( R. Vol I, p. 46) recites that "advances" are to
be loans and not capital contributions. Such "loans" are to be "secured by a Promissory Note
from the company ...". Further, Rigby's affidavit does not create an issue of fact that loan
schedule "F" shows "loans" began to be booked beginning on July 7, 2004. The first entry on the
loan schedule shows "loan" on 07/07/2004 (the same day on the Promissory Note and Deed of
Trust) for $205, 936 .80. Rigby's affidavit offers no explanation that this sum is somehow
separate from a $135,000.00 capital contribution or a separate loan given to Sky Enterprises. The
Idaho Company has not offered any other explanation for this figure - nor of the other 18 "loans"
listed therein. A reasonable and permissible influence to be drawn is that this "schedule" was of
all monies "loaned"- including sums advanced prior to the making of the Note. No issue of fact
has been raised precluding Summary Judgment. Rigby's affidavit recites that by September 3,
2004 the Idaho Company had advanced $271,058.02 ( R. Supp, p. 14.). This figure corresponds
exactly with the 09/30/2004 entry on loan schedule "F".
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Getting the capital contributions transformed into the personal debt of the Losees has all
the classic marks of a corporate squeeze. The Losees, as a minority interest holder (at least
potentially)were put in the position whereby if the company was to continue and succeed, they
had to personally obligate themselves to performances which they were incapable of completing,
i.e. signing a Promissory Note for Two Hundred Sixty One Thousand Dollars ($261,000.00) and

a Deed of Trust against their personal residence for a sum which more than exceeded what equity
they had in the home. When the impossible performance became due, the other member, could
then assert non-performance, take possession of the inventory and equipment of the company,
(which has in fact happened) or in the alternative, take the stock or membership interest of the
other member and have completed the "squeeze". The District Court was not required to draw
this inference and did not do so in its decision, but it is very apparent from the facts on the face
of the documents in the record that this particular chain of events was in the offing.
The Affidavit of William Rigby, does not create an issue of fact pertaining to the Losees
claim that the Idaho Company's position was fully leveraged by debt now on Losees' shoulders.
The Idaho Company takes the position that their capital contribution could fully be one of
debt. "Under the terms of the original agreements between the parties, Idaho Company was
obliged to finance only One Hundred Thirty Five Thousand Dollars ($135,000.00) of Sky
expenses". Appellant's Brief p. 29. Appellants further state "The Losees were not obliged to
repay that amount". (Appellant's B1ief p. 29). However, the Idaho Company has failed, in any
respect, to show, the One Hundred thirty Five Thousand Dollar ($135,000.00) initial "Capital
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Contribution" (even if a loan) was not included in the Two Hundred Sixty One Thousand Dollar
($261,000.00) Promissory Note. That Note does not obligate Sky Enterprises and is laid solely
upon the Lo sees personal shoulders. If the Idaho Company could satisfy its covenant to make its
capital contribution by "acquiring an operating credit line for Sky Enterprises, LLC, why didn't it
do so? Instead it bootstrapped its capitalization requirements by getting Losees to be personally
responsible for the advances and not the company. The documents do not show Sky Enterprises
owes debt to the Idaho Company. The Idaho Company has taken the possession of all the
equipment and inventory and has failed to do anything with it.
Defendants claim there is an "enormity of disputed facts in the case" (Appellant's Briefp.
29). In fact, the facts before the District Court, are relatively simple and are primarily
documentary. The District Court was free to draw the most probable inferences from the
evidentiary facts. Riverside Development Company v. Ritchie, 103 Idaho 515, 560 P2d 657
(1982). The District Court properly concluded the attempted equity for debt leverage maneuver
was improper and the encumbering Deed of Trust was null and void.

2.

APPELLANT'S CLAIM OF QUASI ESTOPPEL DOES NOT APPLY

Rigby and Idaho Company claim the doctrine of quasi estoppel preclude
Losees from asserting the position they now take. The assertion is that since the Losees signed
the Note and Deed of Trust, they cannot now claim that those documents are invalid. They
further argue that such an inconsistent position imposes an "unconscionable disadvantage" on
Rigby and Idaho Company.
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If one were to follow Appellant's reasoning - an aggrieved maker of a Note and Deed of

Trust, documents fraught with ambiguities and inconsistencies with other documents, could
never challenge the validity of the documents.
The facts of this cases as drawn primarily from the documents themselves present a
different scenario than the cases as cited by Appellants, Garner v. Bartschi, 139 Idaho 430, 80
P3d 1031 (2003) and The Highlands, Inc. v. Hosac, 130 Idaho 67, 936 P2d 1309 (1997).
Nothing the Losees have done in attempting to invalidate the Deed of Trust is
unconscionable. Had the Idaho Company properly drawn and executed its documents, it could
still look to Sky Enterprises for payment of its Note. That is what the Purchase Agreement
contemplated. The unconscionable conduct is on the Idaho Company's part, not Losees. Idaho
Company's attempt to "boot strap" themselves out of their obligation to capitalize the company
by strapping the Losees with personal debt in unconscionable.
3.

THE DISTRICT COURT DID NOT ERR IN FAILING TO ENTER
FINDINGS OF FACT AND CONCLUSIONS OF LAW
As the Idaho Company correctly notes, fonnal Findings of Fact and Conclusions

of Law are optional, and not required in Summary Judgment proceedings (Appellant's Brief, p.
30).

Losees submit that the evidence in the record is so clear and the permissible inferences

drawn therefrom so plain, that Findings and Conclusions are not needed.
The following are the salient undisputed facts:
•

The Idaho Company bought a fifty Percent (50%) interest in Sky Enterprises for
One Hundred Thirty Five Thousand Dollars ($135,000.00) - which could include
arrangement for a line of credit for Sky Enterprises.

Page 10

•

Monies advanced were booked as loans on loan schedule "F". ( R., Supp. p. 40)

•

The Operating Agreement provided that advances were loans to the company ( R .
Vol 1, p. 46, 17.4).

•

Idaho Company never provides $135,000.00 as an at risk investment of capital but claims it fulfilled its obligation by "providing an operating line of credit to
Sky in the sum of $135,000.00". Affidavit of William F. Rigby, R Supp, p. 3 13.

•

There was nothing in the record to show that the $135,000.00 line of credit was
somehow separate from the $261,000.00 reflected in the obligation and Note the
Losees personally signed.

•

The Operating Agreement provides that Members of the LLC did not have
recourse against other Members if assets were not sufficient to return capital
contributions. R., Vol I, p. 641 12.8.

Thus, the simplicity of the factual dispute (or lack thereof) makes Findings and
Conclusions unnecessary.

4.

ARE RESPONDENTS ENTITLED TO ATTORNEYS FEES AND COSTS ON
APPEAL?

Respondents are entitled to attorneys fees upon several statutory and contractual grounds
including the following:
(a)

Pursuant to the Contract. LC. § 12-120(3)

The Promissory Note and Deed of Trust provide for an award of attorney fees, R. Supp, p.
23, R. Supp, 19-22.
(b)

Commercial Transactions. LC.§ 12-120(3)

Without question, the relationship between the parties is one of a commercial transaction
and Respondents would be entitled to attorneys fees, pursuant to LC. § 12-120 (3).
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( c)

LC.§ 12-120 & 12-121

Respondents are entitled to an award of attorneys fees, pursuant to l.C. § 12-120 and 121.
As noted previously, the undisputed facts, and permissible inferences drawn therefrom are so clear
that Appellants' appeal herein is frivolous, unreasonable, and without fonndation.

VU. CONCLUSION
This is an Appeal from an award of Partial Summary Judgment. A myriad of other issues
are still pending with the Trial Court. The Losees, in an attempt to narrow the trial issues brought
the Partial Summary Judgment Motion. The District Court properly found the undisputed facts
and inferences derived therefrom and properly granted Summary Judgment. This Court should
affirm the ruling of the Honorable Peter D. McDermott.
RESPECTFULLY SUBMITTED this ?--) day of January, 2009.
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CERTIFICATE OF SERVICE
I hereby certify that on the 23 rd day of January 2009, I served a true and correct copy of the
foregoing pleading on the following person(s) in the manner indicated below:

[ X ] First Class Mail

Edward W. Pike

[ ] Hand-Delivery
[ ] Facsimile

E.W. PIKE & ASSOCIATES
P. 0. Box 2949
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